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Abstract
This paper demonstrates how the UK’s Advertising Standards Authority (ASA) governs advertising ethics with and on behalf 
of its members and stakeholders. Drawing on an archive of 310 non-commercial (i.e., not-for-profit and public) adjudication 
reports, we highlight the substantive norms and procedural mechanisms through which the ASA governs advertising com-
plaints alleging offence and/or harm. Substantively, the ASA precludes potential normative transgressions by publishing, dis-
seminating, consulting upon, and updating detailed codes of advertising conduct. Procedurally, the ASA adjudicates between 
allegations and justifications of offence and harm on a received complaint-by-complaint basis, often upon consequentialist 
grounds. Such consequentialism, we claim, has the effect of normalizing power imbalances between the ASA’s members, on 
the one hand, and wider stakeholders, on the other hand. The paper argues that, in the context of UK advertising, what Michel 
Foucault called the right ‘to be or not to be governed like that’ is enjoyed by relatively few subjects. Having demonstrated 
how UK advertising practices are governed, the paper closes with suggestions as to how they might be governed otherwise.
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Introduction

Recent debates about how and/or whether specific advertising 
media should be regulated, although important in their own 
right (e.g.ASA 2017a; see also Auletta 2018; Biddle 2018; 
Fuchs 2017; Hirschman and Thompson 1997; Kerr et al. 
2012; Zuboff 2019), cannot be bracketed off from longer 
established debates about how and/or whether advertising 

itself causes harm (Ewen 1976; Goldman and Papson 1996; 
Hall 2001; Higgins and Tadajewski 2002; Klein 2005; Lasn 
1999; Packard 1957; Pollay 1986; Samuel 2013; Schud-
son 2013; Tadajewski 2006; Treise et al. 1994; William-
son 1978). This paper scrutinizes the norms and processes 
through which allegedly harmful and/or offensive advertising 
is regulated and governed in the UK. It does this by analyz-
ing six years of evidence drawn from the non-commercial 
sector.1 By routinely playing the risks of private offences 
off against the rewards of positive public outcomes (Jones 
and van Putten 2008; Parry et al. 2013; see also Charry et al. 
2014; Pratt and James 1994; West and Sargeant 2004), the 
non-commercial sector provides particularly compelling 
insights into the systems of governance over which the UK’s 
Advertising Standards Authority (ASA) presides. It stands 
to reason that given the absence of the profit motive, the 
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non-commercial sector foregrounds ethical considerations 
that are not reducible to the profit motive (Burt and Mansell 
2019).

Although the relative effectiveness of differing models of 
advertising regulation has been studied in detail (e.g., Bod-
dewyn 1992; Dacko and Hart 2005; Feenstra and González 
Esteban 2019; Ginosar 2011; Harker 1998; Jones et al. 2008; 
Muela-Molina and Perelló-Oliver 2014; Preston 1983), little 
is known about how advertising content is regulated. Even 
when regulatory and advisory bodies develop prescrip-
tive codes of conduct, allegations of the transgression of 
stated, implied, or perceived normative standards concern-
ing harm and/or offence persist (Boddewyn 1985; Harker 
and Harker 2000). Furthermore, while the tactics, themes, 
and/or products most likely to trigger offences have been 
well documented (e.g., Chan et al. 2007; Dahl et al. 2003; 
Fam et al. 2009; Fam and Waller 2003; Waller 2005), and 
while the groups most likely to register offence have been 
considered (e.g., Crosier and Erdogan 2001; Harker and 
Harker 2002; Moyer 1984; Volkov et al. 2002a, 2002b, 2005; 
Zetterqvist et al. 2015), stakeholders’ own descriptions of 
harms they suffered and/or offences they experienced have 
received much less attention (on which see Beard 2008a, 
2008b; S. Jones and van Putten 2008; Lawson 1985). This 
may stem from the prevalent consumer focus found across 
marketing research, with stakeholder marketing emerging 
to challenge this dominant perspective (Bhattacharya and 
Korschun 2008; Freeman et al. 2010; Hillebrand et al. 2015; 
Laczniak and Murphy 2012; Smith et al. 2010). In the spirit 
of stakeholder marketing, our research allows an insight into 
the stakeholders’ own descriptions, albeit mediated by the 
governance of the complaint process which produces the 
archive analyzed (as will be explained further below).

Expanding on Beard (2008a), we emphasize the interplay 
between complainants, advertisers, and regulators, through-
out the duration of the complaint procedure. Through an 
examination of the ASA’s policies and practices, we pro-
vide a detailed example of the norms and processes through 
which allegations of offensiveness and harmfulness in non-
commercial advertising are (self-) regulated. The transition 
from norms to processes entails a transition from principles 
to procedures. What becomes noteworthy in this regard are 
the procedures through which decisions are made within 
situations where the prevalent codes preserve a level of 
ambiguity that is generally accepted by the affected parties. 
The complaints handled by the ASA which are not clearly 
covered by their published and ever evolving norms activate 
such procedures. While these cases necessarily lend them-
selves to much more by way of interpretation than the nor-
mative formalism through which the majority of complained 
about cases are settled, they are far from indiscernible. We 
will claim, on the basis of an empirical analysis of the archi-
val representation of the extra-normative procedures through 

which these complaints are addressed, that these procedures 
themselves normalize the distribution of power away from 
complainants, towards advertisers and regulators.

Our analysis is inspired by the work of Michel Foucault, 
particularly his insistence that, if critical work is to amount 
to anything, it must take the task of describing power’s 
manifestation at least as seriously as the task of proposing 
alternatives (see Lorenzini 2016; Butler 2008). Conceptual 
and methodological comparisons have been made between 
Foucault’s analyses of power with those undertaken by the 
sociologists Max Weber and Norbert Elias, particularly 
concerning whether the detailed analysis of power lends 
itself to evidence-led interventions (see e.g., McKinlay 
et al. 2012; Lemke 2007; Dolan 2010; Smith 1999). Power 
here is variously shown to be dispersed between individu-
als, rather than it being something held by individuals 
and so it seems to be for the analyst of social relation-
ships—critical or otherwise—to illustrate the principles 
through which power manifests, coalesces, and disperses. 
The Humean question as to whether the description of 
how power is dispersed between actors entitles us to make 
claims as to how it should be dispersed between actors 
persists. The specificity of the Foucauldian approach is to 
keep this question open while emphasizing the important 
role played by discourses in the constitution and evolution 
of power imbalances. We do not deny that extra-discursive 
phenomena might explain why this is the case, beyond 
what we have provided here by way of empirical analysis. 
Following Foucault, however, we have sought to make our 
claims on the basis of the evidence provided by the dis-
course we studied and, so with it, the procedures we have 
shown it to have normalized.

The paper is structured as follows. We begin by review-
ing how the ethical and practical challenges of regulating 
offensive and harmful advertising have been understood. We 
then discuss the specificities of advertising in the non-com-
mercial sector, which is the context of our study. Next, we 
indicate how these ethical and practical challenges have been 
addressed in the UK context, drawing particular attention 
to the ASA’s governance norms and procedures. This sec-
tion also specifies the nature, extent, and significance of the 
archival materials we have analyzed. Our conceptualization 
follows, placing particular emphasis upon the interpretive 
resources we have drawn from Michel Foucault’s work on 
power and its relationship to discourse, in general, and Carla 
Willig’s (2013) representation of it, in particular. The meth-
odology section then specifies how the evidence was ana-
lyzed, by detailing our deployment of Carla Willig’s (2013) 
neo-Foucauldian framework. Our analysis is organized into 
three sections, respectively emphasizing how the archive we 
have analyzed (1) produces subject positions (the statement-
maker, the debate-participant, and the judgment-passer), (2) 
normalizes practices (the causing of harm/offence and the 
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disempowerment of the harmed/offended) and (3) represents 
how subjective practices are experienced. By demonstrat-
ing how UK advertising practices are governed, the paper 
closes with suggestions as to how they might be governed 
otherwise.

Literature, Context, and Conceptualization

Regulating Offensive and Harmful Advertising

There is little terminological consistency across the consid-
erable volume of academic literature that has been devoted 
to the topic(s) of offensive and harmful advertising. While 
clear definitions elude the ASA as well, we work with their 
terminology of harm and offence (ASA 2012) since it is on 
the basis of these that it must be held or hold its subject mat-
ter to account. Neither offence nor harm is directly defined 
in the advertising codes, though their elicitors are detailed 
(CAP 2017, 2018). For public perception research purposes, 
the ASA defines offence as “anger or upset caused by some-
thing perceived to be insulting, unfair or morally wrong” 
(ASA 2012, p. 19); no definition of harm is to be found. 
These definitions, and lack thereof, as we will see, have pro-
voked much disagreement between affected actors, hence 
emphasizing the importance of looking beyond the norms 
and into the processes. Attitudinal and behavioral evidence 
also falls far short of consensus while socio-demographic, 
psychographic, and situational factors are known to play a 
significant role in mediating observed outcomes. Specifi-
cally, women, older generations, those more educated, and 
highly religious groups are found to be more offended (e.g., 
Barnes and Dotson 1990; Chan et al. 2007; Fam and Waller 
2003; Phau and Prendergast 2001), as are more conservative 
cultures (Chan et al. 2007; Fam and Waller 2003). The vocal 
minority that is likely to complain tends to be described 
as well-educated, well-off, older, with bohemian tendencies 
and generally more resources, both intrinsic and extrinsic 
(Crosier and Erdogan 2001; Volkov et al. 2005).

Conceptual, empirical, characterological, and socio-
contextual complications notwithstanding, discrete events 
in which advertisements are held to have offended imply 
situations in which elevated cognitive processing levels—
specifically, observed levels of attention, recall, recogni-
tion, and retention processes—have been triggered by any 
given advertisement’s having violated (some of) the per-
sonal, societal, cultural, religious, and/or moral norms and 
standards of (some of) its recipients (e.g., Dahl et al. 2003; 
de Run et al. 2010; Huhmann and Mott-Stenerson 2008; 
Pope et al. 2004; Veer and Rank 2012). Any given adver-
tisement, for its part, is held capable of triggering offence 
whenever it promotes products, services, or issues (‘mat-
ter’) which are themselves held to be offensive (Barnes and 

Dotson 1990; Fam and Waller 2003), when its manner of 
execution offends (Barnes and Dotson 1990), and/or when 
the media through which it is disseminated offend (Phau 
and Prendergast 2001). While the manner of execution is 
found to be a more likely cause for offence than offensive 
matter (e.g., Beard 2008a; Fam et al. 2008; Prendergast 
et  al. 2002; Waller et al. 2008), as are advertisements 
delivered via push, rather than pull, media (Beard 2008a), 
congruency between execution and product is argued to 
contribute to the acceptability of a given advertisement 
(Christy and Haley 2008; Fam and Waller 2003). However, 
very little existing research is based on actual offence or 
harm caused (Beard 2008a).

That any given advertisement potentially can cause 
offence and/or actually has caused offence is not widely 
accepted as an ethical aberration in itself, however. In the 
case of controversial offerings (Fam et al. 2009), shock 
appeals (Dahl et al. 2003), sexist messaging (Huhmann 
and Limbu 2016), violent imagery (Coyne et al. 2016), 
and humor (Beard 2008b; Förster and Brantner 2016), the 
fact and/or the possibility of offence’s manifestation often 
gets assessed alongside additional factors. Non-commer-
cial advertising seems to require a context-specific moral 
calculus of its own. While non-commercial advertisements 
regularly provoke, shock, offend, and even disgust within 
their audiences (Dahl et al. 2003; Pope et al. 2004), often 
deliberately, it has been claimed that their doing so is tol-
erated (Parry et al. 2013) and perhaps even endorsed (S. 
Jones and van Putten 2008), because of the ends in play.

National and international regulatory bodies have 
established means of governing controversial advertising 
practices. For Boddewyn (1992), analyses of advertising 
ethics should turn away from individualized illustrations 
of persons and their proportional influences, towards insti-
tutionalized illustrations of how principles and protocols 
are combined towards (self-) regulatory ends. While each 
regulatory system mediates long-established debates con-
cerning the grounds upon which industrial self-regulation 
might or might not be justified within particular contexts 
and/or in itself (Boltanski and Thévenot 2006; Bowen 
2019; Carter et  al. 2017; Dacko and Hart 2005; Hast-
ings et al. 2010; S. Jones et al. 2008; Locke 1994; Scott 
2008; Suchman 1995), Boddewyn’s signal achievement 
is to emphasize the norms and procedures through which 
advertising has been regulated (see also Boddewyn 1983; 
Dacko and Hart 2005). He identifies three recurring sys-
tems of governance:

(1)	 a laissez-faire system, characterized by the principle of 
self-discipline, competitor control and consumer retali-
ation

(2)	 a statutory regulatory system, characterized by man-
dated governmental rules and legal penalties
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(3)	 a self-regulatory system, characterized by principles 
of voluntary control mandated and administered by the 
advertising industry itself.

Various deregulatory movements have given rise to self-
regulation, a system adopted by many countries, including 
the UK (Boddewyn 1985). Despite criticisms about its mark-
ing of its own homework (Bowen 2019), lack of transparency 
and effective judicial tools, limited inclusion of consumers 
in the processes, and antitrust, self-regulation is perceived as 
more suitable for dealing with subjective issues of offence, 
taste, decency, or opinion, thus often reaching beyond mini-
mal legal prescriptions (Boddewyn 1992). It also aims to 
work in both the industry’s and public’s interest in that it 
does not require a proof of injury (Boddewyn 1992). Such 
subjective issues are difficult to regulate by law (Boddewyn 
1985; Harker and Harker 2000) and even when such codes 
exist, they remain ambiguous (Harker and Harker 2000). 
Notwithstanding, no existing research attempts to investigate 
how such system is operationalized to regulate offence and 
harm-based complaints.

Multiple stakeholders are affected by how offensive and 
harmful advertising is regulated as such, by whether the spe-
cificities of the non-commercial context permit exceptions 
to these rules, and by the manner in which such exceptions 
materialize, evolve, and/or dissipate. From this perspective, 
we should appreciate the regulatory prudence in not defining 
the norms of harmful and offensive advertising once and for 
all and in not prohibiting extra-regulatory representations of 
harmful and offensive advertising from regulatory processes. 
From this perspective, we can also begin to appreciate the 
regulatory prudence in making the procedures through 
which harmful and offensive advertisements are governed 
themselves clear, consistent, and transparent. From this regu-
latory prudence appreciating perspective, critical questions 
nevertheless can and will be asked.

The ethics of harmful and offensive advertising, we will 
claim, cannot be meaningfully abstracted from the princi-
ples and procedures governing the systems of advertising 
regulation that are in play within any given time and place. 
Following Boddewyn’s example, we will turn our attention 
away from questions about whether harmful and offensive 
advertising should be regulated, towards considerations of 
how harmful and offensive advertising has been regulated.

Internationally, the work of two organizations has been 
crucial in this regard: the International Chamber of Com-
merce (ICC), established in 1919 by a group of entrepre-
neurs calling themselves ‘merchants of peace’ (ICC 2019), 
and the European Advertising Standards Alliance (EASA), 
founded in 1992 by a conglomeration of national self-regu-
latory organizations (EASA 2019). Both of these organiza-
tions’ codes of practice have been applied in legal rulings 
and have facilitated the composition of regulatory policies 

and infrastructures within late-adopting jurisdictions. In 
2016, the International Council on Ad Self-regulation 
(ICAS) was founded in order to support the sharing of best 
practice across jurisdictions and in order to facilitate the 
creation of regulatory infrastructures within emerging mar-
kets (ICAS 2018).

Spatial and temporal specificities also abound. In the 
USA, for example, consumer protection against unfair, 
deceptive, or fraudulent practices in the marketplace is the 
primary concern of the Bureau of Consumer Protection, one 
of three bureaus forming the Federal Trade Commission cre-
ated in 1914 (Federal Trade Commission 2014). By contrast, 
the Ukraine’s first Advertising Act was not introduced until 
1992 (Wolburg and Venger 2009), the Slovak Advertising 
Standards Council (Rada pre reklamu) was founded in 1995 
with the first advertising law passing in 1996 (Rada pre rekl-
amu 2019) and the Advertising Self-Regulation Council in 
Peru (Consejo Nacional de Autorregulación Publicitaria) 
was established in 1998 (Gronemeyer 2014).

Formal advertising regulation in the UK began in the 
1920s, with the self-regulatory body in existence today, the 
ASA, founded in 1962 (Nevett 1982). We will consider the 
specificity of the UK context throughout what follows, both 
because ours is the first study of it of its kind and because 
the UK system has regularly been treated as exemplary 
(Boddewyn 1992; Feenstra and González Esteban 2019; 
Nevett and Miracle 1986; Petty 1997). What follows is a 
brief section discussing the specificities of non-commercial 
advertising, followed by a section elucidating the norms and 
procedures through which harmful and offensive advertising 
in the UK has been regulated.

Non‑commercial Advertising

The non-commercial advertising research field is predomi-
nantly focused on questions around message framing (e.g., 
Bennett and Kottasz 2001; Brunel and Nelson 2000; Chang, 
2014; Chang and Lee 2009, 2010; Das et al. 2008; Laufer 
et al. 2010), use of imagery (e.g., Burt and Strongman 2004; 
Nunn 2004; Small and Verrochi 2009), and responses by 
various donor and non-donor audiences (e.g., Brunel and 
Nelson 2000; Chang and Lee 2011; Nelson et al. 2006). No 
consensus has been reached in terms of positive or negative 
framing (Das et al. 2008), though emotional imagery, and in 
particular sad faces and victim portrayals, have been found 
to trigger sadness and empathy and also increase donation 
likelihood among the audiences (Bennett and Kottasz 2000; 
Small and Verrochi 2009). Despite this, specific negative 
emotions are rarely studied in the non-commercial con-
text (but see Rossiter and Thornton (2004) on fear in anti-
speeding ads, or Albouy (2017) and Cockrill and Parsonage 
(2016) on shocking charity advertising).
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Within the context of marketization of the non-commer-
cial sector (Bruce and Chew 2011; Eikenberry and Kluver 
2004), it is believed that shocking and offensive advertising 
tactics are increasingly used by non-profit and public organi-
zations in order to facilitate behavioral change and entice 
charitable donations (Dahl et al. 2003; Parry et al. 2013; 
West and Sargeant 2004). Such tactics have been particularly 
applied to road safety campaigns, anti-smoking campaigns, 
or charity campaigns fundraising for medical research and 
better lives for children. Indeed, 62% of complaints triggered 
by non-commercial advertising in the UK is due to offence 
and/or harm (calculation based on the complaints received 
in the period of our archive (2009–2015)). Many of such 
campaigns have faced public and academic scrutiny over the 
ethicality of using such themes as non-commercial organiza-
tions are often regarded as inherently moral and thus the use 
of ethically questionable practices can be seen as incongru-
ent with their ethos (Carter et al. 2017; Hastings et al. 2004; 
Jones and van Putten 2008).

Regulatory Norms and Complaints Procedures: The 
Case of the ASA

The UK’s contemporary system of advertising regulation is 
comprised of three bodies: the Committee of Advertising 
Practice (CAP), the ASA, and the Advertising Standards 
Board of Finance (ASBOF). CAP is responsible for writing 
the advertising codes, ASA supervises and enforces the CAP 
codes, and ASBOF collects a levy to finance the work of 
industrial self-regulation. Since 2010, each of these have had 
equivalents within the broadcast advertising (TV and radio) 
context: BCAP, ASA (Broadcast), and BASBOF, respec-
tively. The ASA tasks itself with ensuring all UK advertise-
ments are legal, decent, honest, and truthful (ASA 2019a) 
by monitoring ads for CAP code compliance, dealing with 
complaints received from consumers and businesses, and 
conducting public opinion research.

Broadcasters themselves are held responsible by the ASA 
for withdrawing, rescheduling, and/or changing non-com-
pliant advertisements. Non-broadcast non-compliance can 
trigger the ASA and/or CAP to circulate advice to withhold 
advertising space, to withdraw trading privileges, to impose 
compulsory pre-vetting procedures, to name code-breakers 
on a publicly available list, and/or to remove already paid for 
online advertising (ASA 2019b). Code non-compliant adver-
tisements are also disqualified from industry award competi-
tions. Persistent breaches may be referred by the ASA onto 
the CAP, the Trading Standards Authorities and/or Ofcom 
(the UK’s Communication Regulator) (ASA 2019b). Despite 
its lack of formal power to either penalize or sanction code 
transgressions, the vast majority (ASA 2019b) of advertisers 
abide by the ASA’s own code and rulings.

Both the CAP and BCAP Advertising Codes deal explic-
itly with harm and offence (Sect. 4, see Online Appendix) 
though advertising matter is excluded from these where 
offensive products cannot themselves breach the codes. 
Allegation of distastefulness alone also cannot provide suf-
ficient grounds for a breach of the code. Code compliance 
is therefore adjudicated solely at the level of advertising 
execution (CAP 2018). The BCAP Code also includes a 
section which prohibits advertisements for charities from 
misrepresenting their organization, cause, or activities and 
benefits; from suggesting apathy and/or irresponsibility on 
the part of non-donors; from disrespecting those it seeks to 
help; and from addressing fundraising messages to children 
(CAP 2017). In order to minimize allegations of code non-
compliance, the CAP offers copy advice while Clearcast and 
Radiocentre provide clearance services.

Such codes remain ambiguous, both about what consti-
tutes harm and/or offence, and about what might justifiably 
ground any complainant’s recognition and/or experience of 
harm and/or offence. The assertion that “[a]dvertisements 
must not be harmful or offensive” (BCAP Code (CAP 2017, 
p. 24), for example, is accompanied by the assertion that 
“[a]dvertisements must take account of generally accepted 
standards to minimise the risk of causing harm or serious or 
widespread offence” (ibid). The logically requisite defini-
tions of ‘serious’ and/or ‘widespread’ offence are not codi-
fied (see also Harker and Harker 2000). Similarly, the asser-
tion that “[m]arketing communications must not cause fear 
or distress without justifiable reason; if it can be justified, the 
fear or distress should not be excessive” (CAP Code (CAP 
2018, p. 26) codifies neither what ‘justifiable’ nor ‘exces-
sive’ means.

Despite such ambiguities, the ASA presents itself as “a 
one-stop shop for advertising complaints” (ASA 2019a). In 
this, they recognize the requirement for the supplementa-
tion of the norms over which they preside with a transparent 
process. The prevalent compliance codes enable the ASA to 
deem that around 80% of the complaints it receives do not 
require investigation (ASA 2019c). The remaining 20% of 
complaints undergo either an informal or a formal investiga-
tion. Such investigations take anywhere between a few days 
to almost six months. The informal process usually consists 
of collaboration and guidance. The formal process, by con-
trast, requires the participation of advertisers, advertising 
agencies, the media that published or broadcast the adver-
tisement, and the relevant clearance centers (ASA 2019c). 
In such instances, the presiding ASA Council assesses non-
compliant advertisements against the rules and in light of 
the responses, evidence, and justifications provided by each 
of the named parties. In order to come to a ruling, the ASA 
reserves the right to seek independent expert advice and 
non-binding industry advice from the CAP’s Industry Advi-
sory Panel, its Promotional Marketing and Direct Response 



430	 K. Auxtova et al.

1 3

Audience member 
(intended/ unintended) 
sees an ad and finds it 

offensive/harmful

If the Advertising Codes have been broken, the ad must be changed or withdrawn; 
otherwise, no further action is necessary.

Formal investigation 
(3). All involved parties 
are asked for a response 

to the complaint. 
Deadline for advertisers 
and broadcasters: 5 days 

for offence/ harm, 7 
days for other 
complaints.

May need to provide 
more information. 

Advised whether ad 
will be investigated or 
given reasons why it 
does not break the 

rules.

Informal resolution (2) 
of complaints – ASA

provides guidance to the 
advertiser to resolve 

minor issues.

Complaint is assessed 
against the Advertising 

Codes: 
(1) No issue
(2) Informal resolution
(3) Formal investigation
(4) Out of remit – refer

to Ofcom, EASA.

Ad copy pre-tested
with audiences

Ad copy may be 
consulted with the 

ASA’s copy advice team

Complaint is made to 
the ASA (phone, 

email, letter, online)

Advertising 
organisation, often with 
an advertising agency, 

produce an ad

Ad is 
broadcast/published

Ad is approved by 
broadcast/publishing ad 

managers

Clearance centre assess 
the ad – restrictions may 

be applied

Production Consumption & 
ComplaintsRegulation

The ASA Council 
makes a decision 

whether the Advertising 
Codes have been broken 

and publishes weekly 
online rulings.

All parties are notified when the case is going to Council and are sent the final ruling.

ASA monitors 
compliance. In cases of 
non-compliance, CAP is 

in charge of sanctions 
and enforcement.

Advertisers and ad 
agencies are asked for a 

response to the 
complaint and for 

evidence/justifications.

The ad is assessed 
against the rules and 

considering the 
responses. May seek 
independent expert 

advice or non-binding 
industry advice from 

CAP Panels. May need to provide further evidence or clarification.

A recommendation is 
drafted – it outlines the 

complaint, the 
advertiser’s response, 

ASA’s assessment, and 
a recommended action. 

It is sent to the ASA 
Council.

Advertiser may need to 
change the ad, its 

scheduling, or take a 
name off a mailing list, 

etc.

Broadcasting/
Publishing

Publishing or 
broadcasting media are 
asked for a response. 

Media may need to limit 
or stop the ad during 

investigation, if the issue 
is serious.

Within 21 days, may 
request independent 
review based on new 

evidence or substantial 
flaw in process.

ASA’s draft recommendation is distributed to relevant parties for comments on accuracy.

Broadcasters cannot air 
ads that break the rules 

and publishers are asked 
not to print such ads.

Within 21 days, may 
request independent 
review based on new 

evidence or substantial 
flaw in process.

Ads that break the 
Advertising Codes are 

disqualified from 
industry awards.

Clearance

A
d 

re
le

as
e

In
ve

st
ig

at
io

n 
pr

oc
es

s
C

om
pl

ai
nt

 is
 m

ad
e 

&
 

re
ce

iv
ed

Po
st

-r
ul

in
g 

&
 

En
fo

rc
em

en
t

R
ul

in
g

The clearance centre is 
asked for a response to 

the complaint. 

Fig. 1   Stakeholder group involvement in the journey of an ad in the complaint process (UK) (compiled from ASA 2019a, c)



431To Be or Not to Be Governed Like That? Harmful and/or Offensive Advertising Complaints in the…

1 3

Panel, and its Online Publications Media Panel. The pro-
cedures through which the ASA handles the complaints it 
receives are detailed in Fig. 1.

The ASA deems over 97% of published advertise-
ments to have complied with their codes (ASA 2018a). 
In 2018, it resolved 33,727 complaints against 25,259 
cases and facilitated 27,014 own-initiative compliance 
cases. This resulted in 500 formal rulings and 10,850 ads 
being amended or withdrawn (ASA 2019d). 98% of the 
complaints it received were made by members of the pub-
lic (ASA 2019d) and, while misleading advertisements 
accounted for the majority of these (73%), the most com-
plained about advertisements are generally held to have 
been offensive (ASA 2018b). In contrast, in the non-com-
mercial sector, offensive and harmful complaints account 
for 62% (calculated across the period studied).

Despite such detailed norms and procedures, UK adver-
tising regulation presents the following known problems 
of (self-)governance:

•	 the CAP code is written, and partially presided over, by 
industry representatives (ASA 2019a)

•	 the industry’s self-regulatory body is funded by the 
very industry that it regulates (ASA 2019a; Nevett and 
Miracle 1986)

•	 the independent Council members and the Independent 
Reviewer are appointed not by external bodies but by 
the ASA’s own Chairman (ASA 2018a, 2019a; Parask-
eva 2017)

•	 the functions of the ASA and the CAP are not clearly 
separated, either by location or by role (ASA 2017b; 
Paraskeva 2017)

•	 the lack of guidance available to the ASA Executive 
(Paraskeva 2017) and lack of transparency concerning 
their appointment.

Despite stated intentions towards improved governance, 
and the ASA’s ongoing endeavors to make the presiding 
limits of its regulatory norms and procedures transpar-
ent both to itself and to its stakeholders, unintended prob-
lems remain, particularly with respect to structural power 
imbalances, as we will demonstrate through a detailed 
examination of how complaints about harmful and offen-
sive non-commercial advertising have been handled. Par-
askeva’s (2017) independent audit considers how adver-
tising practitioners might govern themselves otherwise 
for the sake of the industry. Our analysis takes this criti-
cism further by considering how advertising practitioners 
might govern themselves for the sake of the industry and 
its wider stakeholders.

Conceptualization

It would be naïve to treat the materials we gather as adequate 
manifestations of the norms, processes, and outcomes we 
have sought to investigate. It would be presumptuous to read 
our suspicions about what is really going on too far into 
these. This challenge of “walking the tightrope” (1996, p. 
143), as Rosalind Gill calls it, between a literal and a mys-
tical deployment of a nominated framework—in the case 
of this study a Foucauldian framework—seems inseparable 
from the experience of trying to say something about lan-
guage, with language, in the way of the discourse analyst. 
As Louise Vingoe (2007, p. 74–75) puts it:

Many authors have expressed concern over the fea-
sibility of accurately describing or articulating the 
analytic procedure followed in discourse analytic 
studies… Despite such pessimism, numerous authors 
have attempted to develop procedural guidelines for 
the analysis of discourse. Examples from Discursive 
Psychology include Potter and Wetherell (1987) and 
Billig (1997) and, from Foucauldian Discourse Analy-
sis, Kendall and Wickham (1999), Parker (1992), and 
Willig (2001).

Initially drawing upon Willig (2001) in her attempt to 
develop a framework through which the analysis of the rela-
tionship between discourse and power could be conceived 
along specifically Foucauldian lines, Vingoe’s work itself 
became a foundation upon which Willig (2013, p. 141) built 
her subsequent iteration of applied discourse analytic Fou-
cauldianism. While the ASA’s complaint norms and proce-
dures seem a world away from the medical and psychiatric 
formations often analyzed by neo-Foucauldians, as well as 
by Foucault himself (2003, 2009), they are nevertheless of 
a piece in their expressed sensitivity to the inseparability of 
power and discourse. Foucault does not attribute the frag-
ments of knowledge held within juridical archives, within 
medical manuals, and/or within institutional procedures, 
to dispassionate feats of the detached will. “Something is 
produced”, he writes, “because the instincts meet, fight one 
another, and at the end of their battles finally reach a com-
promise. That something is knowledge” (Foucault 1996, see 
also Lemke 2002; Patton 2018). Nietzsche’s historiographi-
cal refusal to separate logos and pathos inspired Foucault’s 
methodological protocols (see Foucault 1977), they inspired 
the neo-Foucauldian analysis of the relationship between 
discourse and power, and they will inform our analysis of 
how the ASA’s complaints procedures normalize power 
imbalances.

In specifying the nature of his intellectual debt to 
Nietzsche in particular, Foucault insists that genealogical 
analysis is “gray, meticulous and patiently documentary” 
(1977, p. 139). It is the collection and thematization of just 
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so many documents, rulebooks, and modes of ritualization. 
It requires analysts to treat their empirical material not as 
passive receptacles of information but as the very context 
within which power relations can be shown to manifest. The 
Foucauldian Discourse Analyst must therefore first gather 
and subsequently organize specific documentary instances 
into a framework. They do not treat conflicting passions 
and interests as by-products of archival records, nor do they 
prioritize the suspicion that the true nature of these pas-
sions and interests are logically detectable but empirically 
unavailable. The Foucauldian Discourse Analyst analyses 
power’s discursive manifestations themselves. Discourse, 
within such studies, does not conceal the true nature of 
power relations, it is rather understood to be constitutive of 
the context within which power relations manifest. So it will 
be through the analysis of the outcomes of disputes them-
selves, of the norms through which these were considered, 
and of the procedures through which these decisions were 
arrived at in cases of recognizably elevated controversy that 
we will demonstrate the role played by power relations in the 
processing of complaints about advertising.

Foucault’s ever evolving reflections upon, and revisions 
of, his own historical procedures (e.g., Davidson 1994; 
Foucault 1985, 1998) impress upon us the need to distin-
guish between research methodology, as it often gets writ-
ten about by social scientists, and method, in the way that 
scholars in the humanities have described and understood it 
(e.g., Arribas-Ayllon and Walkerdine 2017; Bastalich 2009; 
Buchanan 2008; Buchanan et al. 2017; Dixon 2007; C. Jones 
2003a; Kendall and Wickham 1999; Raffnsøe et al. 2016; 
Scheurich and McKenzie 2008). Martin Heidegger—the 
philosopher about whom Foucault wrote nothing yet read 
much (Foucault 1982; see also Dreyfus 2008; Sluga 2005)—
often writes of method in the Ancient Greek sense of path, 
route and/or passage: the way in which the speaker/writer 
got to the claims that they ended up making (e.g., Heidegger 
1998). We will proceed to specify how we walked Gill’s 
tightrope between a literal and a mystical representation of 
Foucauldian Discourse Analysis below, aided considerably 
by Willig (2013), once we have said more about the object 
towards which we will proceed along it.

Methodology

Data Set

We obtained an archive of 310 individual adjudication 
reports from the ASA, produced in response to 9,055 indi-
vidual complaints concerning harmfulness and/or offen-
siveness in non-commercial advertising during the period 
analyzed (October 2009 and September 2015). Of these 310 
reports:

•	 73 are lengthier ‘published’ formal investigations. These 
include descriptions of the advertisements themselves, 
summaries of complaints, advertiser justifications, and 
regulatory assessments.

•	 237 are brief ‘unpublished’ informal investigations. 
These do not include advertiser’s justifications.

Both of these report types have the same structure and the 
same purpose of documenting the complaint going through 
the investigative process and as such are analyzable in the 
same way. While the unpublished reports do not include the 
advertisers’ justifications and are often briefer, they enrich 
our understanding of the complainants’ and regulator’s dis-
courses as well as of the process itself.

In terms of issues of complaint:

•	 161 (52%) allege offence.
•	 65 (21%) allege harm.
•	 84 (27%) allege both offence and harm.

Approach

Following the instructive examples of others who have imi-
tated some of Foucault’s modes of archival interpretation 
within and throughout their own archival interpretations 
(e.g., Agamben 1999, 2009; Hoskin 1994; Jacques 1996; 
McKinlay 2006; McKinlay and Pezet 2010; Snoek 2010), we 
have adapted some of his—and their—concepts and heuris-
tics to all of our purposes. We initiated this process by ques-
tioning who influences the content of the ASA’s adjudication 
reports. van Dijk’s analysis of ‘discourse access profiles’ 
(1993) encourages the initial determination of whether par-
ticular actors dominate the archive and so we mimicked his 
suggested means of doing so within the context of our own 
investigation. This was done by exploring the stakeholders’ 
involvement in the journey of a complaint through the inves-
tigative process (Fig. 1) as well as by exploring the length 
of discourse allowed to, and provided by, each stakeholder 
group studied.

Following this provisional analysis of the discourse 
access profiles in play within and throughout the archive, we 
then analyzed its adjudication reports following the incre-
mentally developmental neo-Foucauldian framework pro-
posed by Willig (2013), already mentioned above. Six stages 
of analysis were performed, in keeping with her instructions:

(1)	 identifying the discursive constructions of objects;
(2)	 locating these discursive constructions within wider 

discourses;
(3)	 examining the functions of these constructions;
(4)	 identifying the subject positions produced by these con-

structions;
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(5)	 exploring how these subject positions normalize prac-
tices;

(6)	 demonstrating how the experiences of these subject 
positions are represented

We begin by recognizing advertising complained about 
for reasons of offence and/or harm as our discourse object 
and by identifying the various discourse constructions of the 
object (Stage 1). We then situate the discursive constructions 
into the broader discursive contexts they belong to (Stage 
2). Next, we reflect on the functions of these constructions 
and identify roles of the stakeholders as represented in the 
archive (Stage 3). Building on these three stages, we were 
able to identify various subject positions taken by the com-
plainants (statement-makers), advertisers (debate-partic-
ipants), and the regulator (judgment-passer) (Stage 4). It 
could be objected that our recourse to this subject-position 
terminology, rather than simply naming the actors, seems 
something of a contrivance. This is an unfortunate but to our 
mind inevitable feature of operationalizing this particular 
framework. For Willig, following Foucault, subject positions 
and actors cannot be treated synonymously since the former 
denotes a technical term that establishes the foundations for 
the subsequent analysis whereas the latter implies subjec-
tivity’s manifestation beyond the archive. Actors may well 
exist beyond the archive, but subject positions are produced 
within discourses. There are significant overlaps between 
both, but they are not the same: our refusal to conflate the 
two, while aesthetically unappealing, is based upon meth-
odological and conceptual grounds.

An inductive and iterative open coding process was fol-
lowed to develop the discourse constructions, which were 
then grouped into themes based on the broader discourses 
and subject positions they represent. Building on this under-
standing of the subject positions and their discourses, we 
looked deeper and exposed the relationship between the 
discourses available and the institutional practices in place 
(Stage 5), hence questioning their legitimation and the power 
structures within (Willig 2013). We conclude the analysis 

by considering issues of subjectivity, delimiting the feel-
ings, thoughts, and experiences represented within the sub-
ject positions identified (Stage 6). With the latter two stages, 
this framework allows us to progress from an understanding 
of the stakeholders’ subject positions to raising critical ques-
tions about the regulatory practices in place and thus return-
ing to the discussion of the self-regulatory system.

The results of our operationalization of this framework 
are presented and explained in the following section. We 
first present our analysis of discourse access profiles. 
Then, a taxonomical summary of the outcomes of Stages 
One through Four is presented in Tables 2, 3, and 4 under 
the heading of ‘the production of subjects’. The normali-
zation of practices through which harm and/or offence 
manifest, and of the disempowerment of the harmed and/
or offended—that is to say the outcomes of Stage Five—
are discussed in the following section’s third sub-section. 
Stage Six, ‘the representation of experiences’, emphasizes 
how the experience of harmful and/or offensive advertis-
ing is represented not by its subjects themselves but both 
to and about them by others. This matter is discussed in 
the next section’s final sub-section.

Analysis and Findings

Discourse Access Profiles

Our analysis finds that the archive is disproportionately 
dominated by pronouncements made by advertisers and the 
regulator (Table 1). This analysis further supports what was 
already becoming visible in Fig. 1—the lack of voice, or 
access to participation in the debate, the complainants are 
allowed.

Complaints are represented briefly and structured in 
accordance with the sections of the compliance codes that 
the ASA’s representatives have deemed relevant. Once a 
complaint has been registered, complainants may be asked 

Table 1   Discourse access 
profiles by length of discourse

a Page numbers rounded to nearest 0.5
b Indicates average proportion of the discourse allocated to each stakeholder group (calculated based on 
word counts)
c Unpublished reports generally do not include advertisers’ comments

Published reports (i = 73) (formal investi-
gations)

Unpublished reports 
(n = 237) (informal 
investigations)c

Total

Pagesa Words Average (%)b Pages Words Pages Words

Complainants 8.5 4,257 9.0 30.5 14,600 39 18,857
Advertisers 32.5 23,399 49.6 1 473 33.5 23,872
Regulator 31 19,541 41.4 43 28,602 74 48,143
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for clarification. They are not entitled to develop their com-
plaint or the grounds upon which it is made although they 
are informed about its progression. Advertisers, by contrast, 
are entitled to not only register their responses to the com-
plaints received against them but also to develop detailed 
justifications as to why, despite the complaint(s) of their hav-
ing caused offence, their behavior should be deemed legiti-
mate and as such should be warranted. In more complex 
investigations, statements from ad agencies, broadcasters, 
and clearance centers are also included. The regulator, for 
its part, permits itself both the right to decide and, so with 
it, the right to decide upon the extent of the space required 
for judgmental corroborations.

The Production of Subjects

Stage One of Willig’s framework requires us to identify non-
commercial advertisements that were complained about for 
their offensiveness or potential harm as our object. The 310 
adjudication reports concerning this object contain various 
explicit and implicit constructions of ‘offensive’ and ‘harm-
ful’ advertising. Such complained about advertisements are 
variously represented as an unnecessary emotional trigger, 
a transgression of audience values, a tactic deployed effec-
tively, and/or a tactic that is justifiable in the light of the 
cause.

In Stage Two, we consider how these interpretations of 
offensive and harmful advertising became connected to 
wider discussions of emotions, of morality, of economics, 
of judiciary, of consequentialism, and of normalization.

Stage Three consists of our identification of what func-
tions the archive enabled and/or disabled on the part of its 
formally acknowledged stakeholders.2 The regulator is the 
primary author of the archive and, as such, it subordinates 
the positions taken by complainants, as well as the argu-
ments and evidence provided by advertisers, into a narra-
tive that it must grant itself the final say upon. It does this 
by establishing that there are contradictory views in play, 
between which it must arbitrate, and in so doing it grounds 
both the specificity and the necessity of its own governing 
authority. These adjudication reports draw upon multiple 
sources: the advertisement itself, the prevalent advertising 
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2  Additional to the core subjects discussed, further stakeholder 
groups, namely the media (broadcasters/publishers) (19 cases), clear-
ance centers (3), ad agencies (2), and other related organizations (3), 
occasionally provided statements in the archive, adopting one of the 
subject positions available to the debate-participants. Predominantly 
supporting the advertisers (n = 17; 63%), they provided their own jus-
tifications or repeated those of the advertisers. Two partner organiza-
tions and one publisher distanced themselves from the final execution 
of the ad and others focused on scheduling issues, clearance restric-
tions, and errors rather than the discourse object.
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codes, the submitted complaint forms, the evidence provided 
by the advertiser and other bodies, and occasionally expert 
advice. Stylistically, they rely heavily upon indirect and/or 
recorded speech. Representations of the positions held by 
the complainant and the advertiser thereby take the form 
of plot devices in as much as they prefigure the dramaturgy 
of decision conventionally enacted by the genre of reported 
adjudication. Therein, we find that the offended complainant 
functions as a maker of statements, the offending advertiser 
functions as a participant within debates and the mediating 
regulator functions as the one who both can and must pass 
judgment.

Stage Four operationalizes a distinction between stake-
holders (complainants, advertisers, and regulators) and 
subject positions (statement-makers, debate-participants, 
and judgment-passers) in order to populate the taxonomy 
of enunciative repertoires represented within Table 3. In 
so doing, it demonstrates the importance of differentiating 
between the interests represented by persons, on the one 
hand, and the manner in which these interests become nor-
malized as subject positions, on the other.

As has already been established, the judgment-passer 
casts the triggering of the statement-maker by the debate-
participant as the catalyst for the investigative procedure 
that any adjudication report must simultaneously represent 
and conclude. Expressions of the inner-experience of hav-
ing been offended and/or harmed must therefore become 
translated into the language of the compliance code. Con-
sequentially, little consideration is given to how or why 
these statements were made. What matters in the context 
of any particular juridical procedure’s self-presentation, 
instead, is that complaints have been translated into alleged 
statement(s) of (non-) compliance that might or might not 
become judged to have been compelling.

The archive suggests three recurring statement-making 
subject positions: the victim, the police, and the pastor (see 
Table 2). Victims refer to their personal experiences, back-
ground, and/or closeness to the issue and/or cause as the 
basis upon which the complained about advertisement is 
claimed to have caused offence and/or harm. Police claim 
that the complained about advertisement goes against their 
values and beliefs, that it legitimizes irresponsible behav-
iors, that it trivializes the issue and/or cause, and/or that it 
unnecessarily triggers negative emotions. Pastors express 
an abiding concern for the well-being of children and other 
vulnerable groups that are either represented in or might be 
affected by the complained about advertisement. 

The archive also suggests a spectrum of debate-partic-
ipating subject positions (Table 3). At one extreme, we 
find the counter-complainant, who either argues against 
the grounds upon which the complaint was made and/or 
against the motives of the statement-maker. On the other 
extreme we find the apologist who, rather than succumbing 

to guilt, apologizes for the harm and/or offence its actions 
have caused, with the important caveat that they neither 
anticipated nor intended these. In between these extremes 
we position the casuist, who debates the specificities of its 
case with respect to named antecedents, the anticipator, who 
argues the justifiability of its case by means of testimonials 
gathered from would-be complainants, the pragmatic jus-
tifier, who rationalizes their choice by the issue’s difficult 
reality or the tactic’s economic effectiveness, and the con-
sequentialist, who defends their advertisement’s causing of 
harm and/or offence as an evil lesser to that of not raising 
awareness. Conformists, for their part, elect not to activate 
their juridical right of reply and remove the complained 
about advertisement. 

The final set of subject positions the archive suggests 
are the judgment-passer’s own. Before considering what 
the archive suggests in this regard, the remarkable play 
of self-relationship and self-production warrants our 
acknowledgment. Not only does the judgment-passer 
take the position of the author, both of every adjudication 
report as well as of all of the rules governing each adjudi-
cation report, the judgment-passer also authorizes itself to 
determine how each subject of the process of adjudication 
is to be represented. Not only does the judgment-passer 
write the processes and the outcomes of its adjudications 
into being, it also writes itself into being as that which 
must be permitted to take positions with respect to itself.

Four interrelated modes of self-production are to be 
discerned from the archive in this regard (Table 4). Firstly, 
the judgment-passer casts itself as a meticulous bureau-
crat that must administer its own rules in order to produce 
authoritative decisions. Of the 310 reports we analyzed, 
only 49 (16%) were upheld in full (41; 13%) or in part 
(8; 3%). The bureaucratic function, properly executed, is 
such that it takes no position on whether such outcomes 
are desirable. The frequent recourse to modalities, such 
as ‘likely’, ‘would’, or ‘we believe’, however, suggests a 
level of resolve that is often less than unwavering (e.g., 
“We believed that viewers were likely to understand that 
the brief ads would be unable to include full details about 
the progression and treatment of the disease.” (Ruling on 
Cancer Research UK-9, unpublished). The judgment-pas-
ser’s bureaucratic rationality therefore needs not inculcate 
itself from moral sentiment, since it is also often given to 
sympathetic bureaucrats to pass what they claim to know 
to be difficult judgments. In the final two subject positions 
the judgment-passer grants to itself, we find mirror images 
of two that it had already granted to the debate-participant 
and the statement-maker, namely, the consequentialism of 
the former and the policing function of the latter. The next 
two sections perform our articulation of each of the final 
two stages of Willig’s framework.
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The Normalization of Practices

Stage Five considers how the range of the practices avail-
able to the statement-maker, the debate-participant, and 
the judgment-passer are represented within, and through-
out, the archive. Whereas Stages One to Four enabled us 
to demonstrate how the governance situation produces 
subject positions, Stage Five considers what these vari-
ous subject positions are enabled to do about harmful and/
or offensive advertising, by the norms and procedures over 
which the ASA presides. Willig (2013, p. 141) proposes 
two central questions under this heading:

•	 What possibilities for action are mapped out by these 
constructions?

•	 What can be said and done from within these subject 
positions?

Our analysis leads us to identify two corresponding 
answers. To the first question, our general response is that 
the discourse of harm and/or offence we have studied nor-
malizes harmful and offensive advertisements. This has the 
effect of (a) normalizing how statements about harm and 
offence can be made, (b) normalizing how the participa-
tion in debates about harm and offence is to be conducted 
(c) normalizing how judgments about whether harm and 
offence is warranted are formed. To the second question, 
our general response is that the capacity of statement-makers 
to represent their cases is constrained relative to the rights 
of debate-participants to argue their case and the rights of 

judgment-makers to settle any case. Stage Five therefore 
suggests a governance situation in which harmful and/or 
offensive advertisements might be experienced as unfortu-
nate but must be recognized as unavoidable, allocating rights 
to act on a diminishing basis to differing parties.

Statement-makers regularly mentioned the distress, 
upset, or fear (see Fig. 2) which particular advertisements 
can or have provoked, e.g., “The majority of the complain-
ants said that the images of a live childbirth were offen-
sive, overly graphic and unduly shocking and distressing” 
(Ruling on The Save the Children Fund, 07/05/2014) or 
“Eleven cpns [complainants], who felt the ad was scare-
mongering, objected that the ad was offensive and could 
cause unnecessary distress” (Ruling on Motor Neurone 
Disease Association-2, unpublished). These are repre-
sented, by the judgment-passer, as instances of harmful-
ness and/or offensiveness in and of themselves, ethical 
wrongs which do not and perhaps even cannot figure 
within any reparative practices, apologetic rituals not least 
of all. The practice of making a statement about harm and/
or offence is represented within the archive as one of reg-
istering a complaint with the authorities. The practice of 
passing a judgment about these complaints, by contrast, is 
represented as a rational re-composition of mere opinion.

In Aristotelian terms, the true virtues of the regulator 
must be assessed as expressions not of episteme but of 
phronesis (Aristotle n.d.[1998], n.d.[1999]). The practi-
cal wisdom of the judgment-passer is such that it knows 
which norms to apply to complaints about harmful and/or 
offensive advertising by doing the very work of application 

Fig. 2   The statement-makers’ 
experienced and anticipated 
emotions. The numbers in this 
diagram represent the instances 
of each emotion found within 
the summaries of complaints in 
the archive. The emotions are 
presented as interpreted and 
reported by the ASA Offence
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on a case-by-case basis. Moreover, it also grants itself 
privileged knowledge about how audiences are affected 
by advertisements in the passing of judgments concern-
ing such matters, e.g., “We considered that viewers were 
likely to appreciate that the emotive scenes depicted in the 
ad were proportionate to the danger that careless driving 
presents” (Ruling on Department of the Environment-8, 
unpublished) or “we considered that most viewers were 
likely to interpret the ad as light-hearted rather than as 
being sexist or objectifying men” (Ruling on MyBuilder, 
unpublished). That the judgment-passer considers the ASA 
Executive recommendations and debate-participant justifi-
cations in advance of passing judgment only serves to fur-
ther normalize the constraints upon the range of practices 
available to the statement-maker.

It is the consequentialism regularly deployed by the judg-
ment-passer, a consequentialism that it often shared with 
the debate-participant, which enables it to translate any 
statement about harm and/or offence as such into a practical 
requirement for the application of means/ends calculus. The 
judgment-passer presented by the archive, by itself, is cer-
tainly no Kantian. Nor, indeed, do deontological ethics fea-
ture prominently whenever advertising industry representa-
tives gather to recognize and celebrate its exemplars. Having 
researched advertiser websites, advertising catalogues (e.g., 
adforum.com, adage.com, coloribus.com, campaign.com, 
adsoftheworld.com), creative agency websites, the records 
of the Institute of Practitioners of Advertising, as well as 
YouTube, and Google, we find that at least 30 of the cam-
paigns about which the judgment-passer adjudicated won at 
least one advertising industry award, and some won several. 
That the ends justify the means presents itself to debate-par-
ticipants and judgment-passers not as a moral theory but as 
a practical mantra. Statement-makers may argue otherwise 
but they are denied the practical means of self-expression 
within the presiding governance structures.

The Representation of Experiences

The final stage of the analytic process considers the rela-
tionship between discourse and subjectivity. It strives to 
describe how subjective experience is represented through-
out the archive by identifying “what can be felt, thought 
and experienced from within the various subject positions” 
identified (Willig 2013, p.133). We present the outcomes of 
this stage in summary form below, on a subject-position by 
subject-position basis, by means of an illustrative example.

Statement-makers are given frequent recourse to subjec-
tive experience in the form of feelings and emotions. It is 
they who believe they have been harmed and/or offended 
and, as such, it is they who express themselves by way of 
distress, fear, shock, upset, guilt, and even blame. The state-
ment-maker’s emotions are represented by the archive as 

a matter of a private experience, publicly stated. Personal 
similarities and differences are represented as just so many 
variations on this basic theme. This is not to say that the 
archive conceals the diversity of experiences that it repre-
sents: this point is best illustrated by means of example. 
Over 100 complaints were lodged against a campaign in 
which a wish to have a different kind of cancer was stated by 
representations of pancreatic cancer patients. Pancreatic can-
cer has the lowest survival rates of all common cancers and 
the campaign sought to provoke audience attention to this 
fact. Statement-makers found the campaign offensive and 
distressing, regularly claiming that the will to have another 
form of cancer undermined how serious it was to be afflicted 
by that cancer despite its more favorable survival rate. Some 
of these statement-markers were themselves cancer patients 
and/or close to cancer patients and so their testimonies were 
often as disturbingly provocative as they were profoundly 
personal.

The debate-participant, while acknowledging the diffi-
culty of the situation, nevertheless justified the campaign 
upon pragmatic grounds. The wish for another type of can-
cer is, they claimed, commonly experienced by pancreatic 
cancer patients and the campaign simply aimed to bring this 
difficult fact to light. It appears that the negative responses 
to the campaign were anticipated by the debate-participant, 
and that the risk of causing such harm and/or offence was 
calculated to have been worth taking. Subjective experience 
intervenes here not to the detriment of the juridical process 
but as an enabling factor.

While the judgment-passer expressed considerable sym-
pathy with statement-makers, and with their underpinning 
sincerity, these were set off against the context within which 
the allegedly harmful and/or offensive statements were 
themselves made. By focusing on the execution of the cam-
paign itself, the judgment arrived at was that, interpreted 
appropriately—that is to say in the spirit in which it was 
expressed—serious or widespread offence or unjustifiable 
distress were not caused. To wade through testimonials to 
terminal illness and yet rule against them is to prioritize 
some consequences above others. The archive makes no 
secret of the fact that such work is not easily done but that 
it can get done.

So the consequentialist and the sympathetic bureaucrat 
are represented as human subjects—that is as not just pro-
cedural subjects—inasmuch as they too experience inner-
turmoil and personal conflict. Nevertheless, right judgment 
and institutional prerogative ultimately prevail. To trigger 
negative emotions, such subjects are represented to believe, 
is both unfortunate and defensible. The counter-complain-
ant, for its part, engages in these complaint procedures while 
having its experience of harm and offence very narrowly 
circumscribed for it. Consequentialism justifies the allegedly 
harmful and/or offensive practices of the debate-participant 
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before, during, and after the complaints’ procedure. It 
absolves the judgment-passer of any guilt and responsibil-
ity they might feel for the harms and/or offences caused by 
that which they have chosen to authorize. To make justifiable 
decisions is to be a particular kind of subject.

Summary and Recommendations

Alongside the obligation to comply with prevailing legal 
requirements, professional codes of conduct specify 
what normative grounds professional practices should be 
expressed in terms of and assessed against (Zayer and Cole-
man 2015). Although not opposed to the ends to which such 
codes of conduct have been put, or even to the means by 
which they have been developed—at least not in principle—
Business Ethicists have raised important questions about the 
extent to which, perhaps paradoxically, professional codes 
of conduct might serve to constrain ethical agency, by serv-
ing as an alibi for ethical controversy (Aasland 2004; Baker 
and Roberts 2011; C. Jones 2003b; Karamali 2007; Kele-
men and Peltonen 2001; Roberts 2001; ten Bos 1998; ten 
Bos and Willmott 2001). In the case of the ASA, we have 
observed a situation within which normative codes of com-
pliance are complemented by formal procedures stipulating 
how, in cases of controversy, the rightness or wrongness 
of any given situation will be judged (see also Carter et al. 
2017). That the ASA governs complaints about harmful and/
or offensive advertising through a combination of norms and 
procedures might go some way towards explaining why it 
has been widely and regularly commended. Whilst our study 
draws on a non-commercial sector archive, these norms and 
procedures govern the regulation of all UK advertising and 
the key stakeholders examined are interested in, impacted 
by, and/or involved with both commercial and non-commer-
cial advertising. Our study also has relevance to analyses of 
advertising regulation beyond the UK context, both in terms 
of the conceptual resources we deploy as well as the empiri-
cal findings we illustrate.

This paper has not undermined the ASA’s governance 
norms and processes. Rather, it has analyzed how these have 
been put into practice in cases where complaints against 
harmful and/or offensive non-commercial advertising have 
been made. By operationalizing concepts and frameworks 
inspired by the work of Michel Foucault, our analysis has 
demonstrated how the very norms and procedures through 
which harmful and/or offensive advertising is contested and 
(self-) regulated produces docile subjects, normalizes con-
troversial practices, and de-individualizes subjective expe-
riences. As illustrated in our analysis, the manner in which 
the ASA passes judgments on the nature and consequences 
of harmful and offensive advertising, we have shown, dis-
empowers complainants, relative to other stakeholders, by 

reducing their role to the voicing of mere complainants. 
We do not claim to have revealed concealed intentions in 
any of this. Rather, we have demonstrated how the govern-
ance situation itself both mobilizes and normalizes experi-
ences (Stage 6), practices (Stage 5), and subjects (Stages 
1–4). This is not to rule conspiratorial intentions or events 
out from the situation in principle. It is only to separate its 
hypothetical explanations from the actual processes of gov-
ernmentality that this paper has analyzed (see Bjerg and 
Presskorn-Thygesen 2017).

UK advertising audiences need not be governed like 
that. While it is not for us as researchers to judge whether 
they should or should not be governed like that, it is clear 
that complainants could be elevated from their status as 
makers of statements to that of participants in debates, 
a subject position that already exists in the governance 
situation yet is presently denied to them. And this re-
governance of subjects could be quite easily achieved 
along the following lines. Firstly, by granting greater 
levels of involvement to complainants and the wider pub-
lic throughout the regulatory and investigative process. 
Ability to provide support for their complaints and coun-
terargue the advertisers’ justifications is the minimum 
required. To include advertising’s stakeholders, including 
organizations such as ‘The Citizens Advice Bureau’ and 
‘Which?’ throughout the complaint adjudication process 
would be to imitate aspects of the models of representa-
tion and governance already presided over by the Human 
Rights Committee (International Justice Resource Centre 
2019).

Secondly, by including complainants and the wider 
public in the process of clarifying the normative princi-
ples and codes of conduct, not only in their application 
but also within their formulation and throughout their 
revision. The inputs of wider stakeholders are already 
involved in the ongoing formulation of ASA policy in the 
form of audience research exploring prevailing standards 
in society (e.g., research on public perceptions of harm and 
offence in UK advertising (ASA 2012)) as well as wider 
stakeholder-focused research (e.g., research into gender 
stereotypes in advertising (ASA 2018a, b)). However, 
inclusion of complainants and specifically targeted public 
groups that are most likely affected by the studied advertis-
ing issue in such research could further strengthen these 
efforts. Furthermore, the expertise of the Charity Commis-
sion and the National Council for Voluntary Organisations 
are proposed to be included in new Sector Panels (ASA 
2019e). Why not also include such external stakeholders in 
the processes of clarifying the principles by which offen-
sive and/or harmful advertisements are recognized?
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